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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) apped raises the issue whether subgtantid evidence
supportsthe commissioner’ sdetermination that the plaintiff, whoaleges that hesuffersfrom neck and back
problems, chronic fatigue, deep problems and depression, is cgpable of making an adjustment to work
exiging in sgnificant numbersin the nationa economy. | recommend thet the decision of the commissioner
be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520;

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral
argument was held before me on April 28 and May 4, 2004, pursuant to Local Rule 16.3(8)(2)(C) requiring the partiesto set
forth at oral argument their respective positions with citationsto relevant statutes, regulations, case authority and page
references to the administrative record.



law judgefound, in relevant part, that the medica evidence established that the plaintiff had avertebrogenic
disorder of the cervicd spine — an impairment that was “severe” but did not meet or equa any liged in
Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Finding 3, Record at 30; that his statements
concerning hisimpairments and their impact on his ability to work were not entirely credible in light of his
own descriptions of his activities and lifestyle, the degree of medicd treatment required and discrepancies
between his assertions and information contained in the documentary reports, the reports of treating and
examining practitioners and the medicd history, Finding 4, id. a 31, that he lacked the residud functiona
capacity (“RFC”) tolift and carry more than twenty pounds or more than ten pounds on aregular basis but
had no sgnificant non-exertiond limitations narrowing the range of work he was capable of performing,
Findings 5 & 7, id.; that congdering his age (61, an individua “closely gpproaching advanced age’),
education (high school), work experience (unskilled) and exertiond cagpacity for light work, Rule 202.13 of
Table 2, Appendix 2 to Subpart P, 20 C.F.R. § 404 (the “Grid"), directed afinding of “not disabled,”
Findings 811, id.; and he therefore was not under a disability at any time through the date of decision,
Finding 12, id.? The Appeds Council declined to review the decision, id. at 7-10, making it the find
determination of the commissioner, 20 C.F.R. § 404.981; Dupuis v. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by

such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.

% The decision in this case was rendered on October 28, 1999, see Record at 32, approximately two months prior to the
(continued on next page)



Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigtrative law judge reached Step 5 of the sequentia process, at which stagethe burden of
proof shifts to the commissoner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. The record must contain postive evidence in support of the commissioner’ sfindingsregarding
the plaintiff’ s RFC to perform such other work. Rosado v. Secretary of Health & Human Servs., 807
F.2d 292, 294 (1st Cir. 1986).

In his statement of errors, the plaintiff complained thet the adminigtrativelaw judge (i) arrived at an
RFC that is unsupported by substantid evidence, (i) falled to give gppropriate weight to the opinions of
tregting physicians Lucius T. Hill, M.D., Gary Kish, M.D., William S. Sutherland, M.D., and Bruce R.
Myers, M.D., (iii) failed to fully devel op the record, (iv) neglected to takeinto account the plaintiff’ songoing
eigibility for workers compensation benefits and (v) made a flawed andysis of the plaintiff’s subjective
complaintsof pain. See generally Plantiff’ sltemized Statement of Specific Errors (* Statement of Errors’)
(Docket No. 10).

In addition, at ord argument on April 28, 2004, counsd for the plaintiff asserted for the first time
that per Nievesv. Barnhart, No. 03-144-P-S, 2004 WL 390948 (D. Me. Mar. 3, 2004) (rec. dec., aff d
Mar. 25, 2004) — issued subsequent to the filing of the Statement of Errors—the adminigtrativelaw judge
was collateraly estopped from determining the plaintiff’s RFC to be greater than found previoudy by a

different adminigtrativelaw judge, ThomasA. Powdll. Intheinterest of fairnessto the commissioner and full

expiration of the period for which the plaintiff remained insured for purposes of SSD, see Finding 1, id. at 30.



exposition of thepoint, | directed that supplementa ord argument limited to the collaterd- estoppd issue be
held on May 4, 2004. Withthe benefit of both arguments, I now concludethat thereis noreversibleerror.
|. Discussion
A. Collateral Estoppé

Onthebasisof adiagnossof meanoma, the plaintiff wasfound qudified for SSD benefitseffective
September 15, 1986. See Record at 16, 67. Effective February 1994 hewasfound no longer disabled as
aresult of “sustained clinical remisson” coupled with lack of “evidence of any severe medica condition
currently.” 1d. at 72. He gppeded, requesting ahearing before an adminigtrativelaw judge. Seeid. at 89.
A hearing was held before Judge Powe |l on July 26, 1995, following which, by decision dated October 24,
1995, Judge Powell determined that the plaintiff’s disability had ceased in February 1994 as a result of
medica improvement in his condition and an RFC for light work. Seeid. at 218, 223-24. Specificaly,
Judge Powd| found that the plaintiff retained the RFC, inter alia, “for work which requiresalessthan light
leve of exertion” inasmuch as he was “restricted to stooping and crawling on an occasond basisand . . .
unable to perform overhead work.” Finding 4, id. a 223. In the body of his decison, Judge Powell
observed that were the plaintiff cgpable of the full range of light work, strict gpplication of the Grid would
direct afinding of not disabled; however, such drict gpplication was “not possible, snce the clamant has
non-exertiond limitations which narrow the range of work he is capable of performing.” 1d. at 222.

The plantiff filed the benefits goplication in issue on September 2, 1998, dleging aninability towork
since May 31, 1994. Seeid. a 16. In due course, ahearing was held before a new adminigtrative law
judge, James E. Cradock. Seeid. at 16, 32. By decision dated October 28, 1999 Judge Cradock found

the plaintiff capable of light work, with “no sgnificant non-exertiond limitationswhich narrow the range of



work heis capable of paforming.” Findings7 & 11, id. at 31; seealsoid. at 29. Judge Cradock then
applied the Grid to find the plaintiff not dissbled. See Findings8-12, id.

In Nieves, thiscourt quoted the holding of the Court of Appedsfor the Sxth Circuit in Drummond
v. Commissioner of Soc. Sec., 126 F.3d 837 (6th Cir. 1997), that, with respect to a clamant’s RFC,
“[a]bsent evidence of animprovement in aclamant’ s condition, asubsequent AL Jisbound by thefindings
of a previous ALJ” Nieves, 2004 WL 390948, at *2 (quoting Drummond, 126 F.3d at 842).
Nonethdless, as counsd for the commissioner pointed out a supplementd ord argument, Nieves is
disinguishable. Nieves concerned whether anindividua whose benefitswere suspended on the basisof so-
cdled “fleeing felon” gatus could be forced to regpply for benefits when that status ended and, if so,
whether the new gpplication could be denied without evidence of medical improvement. Seeid. | cited
Drummond for the proposition that “[t]he fundamenta unfairnessinherent in the commissoner’ strestment
of the plantiff inthis caseis obvious, whether it infringesthe doctrine of estoppd or that of resjudicatamey
be apoint for fine legal debate, but does not change the outcome.” Seeid.

Thus, Nieves does not compel the conclusion that in this case Judge Cradock was collaterdly
estopped from reexamining the question of RFC. Nor am | otherwise inclined to goply Drummond to
reach that result. As counsd for the commissioner noted, Drummond represents a departure from the
commissioner’ s established policy that when aclamant files anew gpplication covering anew timeframe,
theissues (including RFC) areto be examinedde novo. See, e.g., Albright v. Commissioner of Soc. Sec.
Admin., 174 F.3d 473, 476 (4th Cir. 1999) (“The SSA treats a clamant’s second or successive
goplication for disability benefits asaclaim apart from those earlier filed, at least to the extent that the most

recent application dlegesaprevioudy unadjudicated period of disability.”); Acquiescence Ruling 98-4(6),



reprinted in West’s Social Security Reporting Service Rulings 1983-1991 (Supp. 2003), at 356 (noting
difference between commissoner’s policy and Drummond).

Drummond, in turn, relied heavily on Lively v. Secretary of Health & Human Servs, 820 F.2d
1391 (4th Cir. 1987), in which the Court of Appeds for the Fourth Circuit vacated the denid of a
clamant’s second application for benefits, observing:

The firg ALJ found, in 1981, that plaintiff was limited to light work, and the

Secretary successfully defended that finding on judicid review. Some two weeks after

appellant was found limited to light work, he became 55 years of age. It is utterly

inconceivablethat hiscondition had soimproved in two weeksasto enable himto perform
medium work. Principles of findity and fundamenta fairness drawn from 8§ 405(h) [res
judicata principles] . . . indicate that the Secretary must shoulder the burden of
demondrating that the clamant’s condition had improved sufficiently to indicate thet the
claimant was capable of performing mediumwork. Certainly, therewasno evidenceof any

such miraculous improvement| .|
Lively, 820 F.2d at 1392 (citation and footnote omitted).

Importantly, after issuance of Drummond, the Fourth Circuit darified itsholdingin Lively inaiticd
respects, observing that Lively should not be understood as argection of the commissioner’ s established
policy. See Albright, 174 F.3d at 476-77 (“The SSA’ s treatment of |ater-filed gpplications as separate
clamsis eminently logicad and sensble, reflecting the redlity that the mere passage of time often has a
deleterious effect on a clamant’s physica or menta condition. . . . Although we might state with some
assurancethat aclaimant’ s condition very likely remains unchanged within adiscrete two-week period, we
would grow ever less confident as the timeframe expands. Where, as here, the relevant period exceeds
threeyears, our swagger becomesbarely discernible.”) (footnote omitted). The court summed up: “Rather

than sgnaing a sea change in the law of precluson, the result in Lively isinstead best understood as a

practicd illudtration of the subgtantid evidencerule” 1d. at 477 (footnote omitted).



| find the Fourth Circuit’ s reasoning in Albright persuasive. Inthiscase, in which (i) therewasa
gap of three years between Judge Powdl’s previous adjudication and the plaintiff’ s filing of the current
goplication for bendfits, (ii) the plantiff was approximatdy three years away from the next higher age
category (age 47) a the time of Judge Powell’ s decison, see, e.g., Finding 6, Record at 223, (jii) Judge
Cradock’ sdecision concerned adifferent time period than Judge Powell’ s, and (iv) Judge Cradock based
hisdecision not only on previous evidence presented to Judge Powd | but aso on significant new evidence,
goplication of the doctrine of collatera estoppd smply isinappropriate.

| therefore turn to the question whether, within the four corners of the record presented to Judge
Cradock, the decision was supported by substantial evidence.

B. RFC Assessment

The record in this case contains sharply conflicting RFC assessments, running the gamut from a
finding of disabling redtrictions to an absence of any discernablelimitation. Compare, e.g., Record at 344
(opinion of plantiff’'s examining physician, Frank A. Graf, M.D., that plantiff “is severdy limited” in
capacities for bending, stooping, lifting, carrying, pushing, pulling, reaching, stting and standing and “is
consdered to be disabled for al employment snce May of 1994”) with id. at 321 (finding by Disability
Determination Services (“DDS’) examining physcian Stephen Doane, M.D., of “no imparment in usud
working activitiesof Stting, sanding, walking, lifting, carrying, bending, handling objects, hearing, speaking,
or traveling.”). Faced with arecord such asthis, an adminigtrative law judgeisobliged to make achoice.
Asarule, once that choice has been made, a court must resist the temptation to reweigh the evidence and
subdtitute its own view. See, e.g., Rodriguez, 647 F.2d at 222 (“The Secretary may (and, under his
regulations, must) take medicd evidence. But the resolution of conflicts in the evidence and the

determination of the ultimate question of disability isfor him, not for the doctors or for the courts.”).



Not surprisingly, under these circumstances, the plaintiff attacks the substantidity of the evidence
supporting the choice made, arguing, inter alia, that (i) the adminigtrative law judge's reliance on Dr.
Doan€e' s report was misplaced inasmuch as the Doane report “lacks any RFC findings regarding [the
plantiff’q ability to sustain [work-related] activities over time under the stress of an eight hour per day, five
day per week schedule’” and ignores the plaintiff’s dleged pain symptoms, and (i) “the ALJ apparently
attempted to substitute his negative finding regarding the damant’ scredibility for positive medicd evidence
to meet the Commissioner’s step five burden.” Statement of Errorsat 11. | am unpersuaded.

The Doane report reasonably can be construed as assessing the plaintiff’ s capacity to work five
days a week, eight hours per day, with Dr. Doane finding no impairment “in usua working activitieq.]”
Record at 321. Further, inasmuch as appears, Dr. Doane’s examination was caculated to detect the
presence of disabling pain on exertion, with Dr. Doane quizzing the plaintiff asto the nature of hiscomplaints
and the manner in which he spent his days and conducting range-of- motion examinations. Seeid. at 319-
21. Per the Doane report, the plaintiff informed Dr. Doane that (i) his problem was continued worry that
metastatic melanoma, then in remission, would recur, and (i) he spent typica days cooking, gardening and
reading. Seeid. at 319-20. On examination, Dr. Doane found himto be “avery wel developed, well
muscled middle-age male who hg[d] the physique of a body builder,” with “[r]ange of motion reved[ing]
excdlent flexibility throughout.” Id. at 320. In short, Dr. Doane detected neither disabling pain nor any
other restriction that would impede the plaintiff in completing a normal workweek 2

What ismore, theadminigtrative law judgerelied in part on the reports of two non-examining DDS

physcians who (with the benefit, inter alia, of the Doane report) assessed the plaintiff as having an RFC

% Dr. Doane did state, “I1t would remain to be seen whether he would have some fatigue in a job that would require
(continued on next page)



consgent with the demands of light (if not heavier) work. Seeid. at 29. Relevant regulaionsdefinelight
work as entailing

lifting no more than 20 pounds at atime with frequent lifting or carrying of objectsweighing

up to 10 pounds. Even though the weight lifted may by very little, ajob isinthiscategory

when it requiresagood ded of waking or sanding, or when it involves Stting most of the

time with some pushing and pulling of arm or leg controls. To be congdered cgpable of

performing light work, you must have the ability to do subgtantidly dl of these activities.

20 C.F.R. § 404.1567(b). DDS non-examining physcias Gary Weaver, M.D., and Lawrence P.
Johnson, M.D., assessed the plaintiff asretaining, inter alia, the capacity tollift fifty pounds occasondly ad
twenty-five pounds frequently, stand or walk for about Six hoursin an eight-hour workday, St for about six
hoursin an eght-hour workday and engagein unlimited pushing or pulling of hand or foot controls. Seeid.
at 325 (Weaver RFC assessment dated March 9, 1999), 333 (Johnson RFC assessment dated December
16, 1998).

In short, the Record contains substantia positive evidence in support of the RFC finding of the
adminigrative law judgein theform of thereport of DDS examining physician Dr. Doanecombined withthe
RFC assessments of DDS non-examining physicians Drs. Weaver and Johnson. The plaintiff’ sarguments
notwithgtanding, theadminidrativelaw judge did not impermissbly subgtitute anegative credibility finding for

the requisite positive evidence in support of his RFC finding.*

C. Treatment of Treating Physicians

extremely heavy exertion throughout an eight-hour day.” Id. at 321. However, the administrative law judge factored this
in when he found the plaintiff limited to light work.

* Further, the Record supports the administrative law judge’ s determination that the plaintiff’s mental impairments did not
significantly narrow the range of light work he could perform. See Record at 20. Inasmuch as appears from the Record,
the plaintiff did not seek mental-health treatment. In August 1995 DDS examining consultant John L. Newcomb, M.D.,
diagnosed him with depressive disorder, not otherwise specified, with mild resultant impairment. Seeid. at 208-09.



Theplaintiff next complainsthat the administrativelaw judge committed reversibleerror infalling to

properly evduate and weigh treating-physician opinions. See Statement of Errorsat 12. Again, | disagree.
The weight to which a tregting physician’s opinion is entitied depends in part on the subject matter

addressed. Determinationsregarding RFC and disability arereserved to the commissioner; accordingly, no
“goecid gnificance” isaccorded an opinion even from atreeting source asto these matters. See20CF.R.
88 404.1527(e)(1)-(3). Nonethdess, such an opinionisentitled to consideration based on six enumerated
factors: (i) length of the treestment relationship and frequency of examination, (ii) nature and extent of the
treatment relationship, (iii) supportability —i.e., adequacy of explanation for the opinion, (iv) consstency
with the record as a whole, (v) whether the treating physician is offering an opinion on a medica issue
related to his or her specidty, and (vi) other factors highlighted by the clamant or others. 1d. 88
404.1527(d)(2)-(6); Socid Security Ruling 96-5p, reprinted in West’ s Social Security Reporting Service
Rulings1983-1991 (Supp. 2003) (“ SSR 96-5p”), at 124 (“Inevauating the opinions of medica sourceson
issues reserved to the Commissioner, the adjudicator must gpply the applicable factors in 20 CFR
404.1527(d) and 416.927(d).”). Regardlessof the subject matter asto which atreating physidan sopinion
isoffered, the commissioner must “adways give good reasonsin our notice of determination or decison for
the weight we give your treating source’ sopinion.” 20 C.F.R. § 404.1527(d)(2).

The plantiff cites Newton v. Apfel, 209 F.3d 448, 453 (5th Cir. 2000), for the propostion that
“absent reliable medicd evidence from atreating or examining physician controverting thedament’ stregting
specidigt, an ALJ may rgect the opinion of the treating physician only if the ALJ performs a detailed
anaysis of the treating physician’ s views under the criteria set forth in 20 C.F.R. §404.1527(d)(2).” See
Statement of Errors a 14. The plaintiff does not cite, nor do | find, First Circuit casdlaw indicating thet

there are circumstances under which an adminigtrative law judge must davishly discuss each of the section

10



404.1527(d)(2) criteria® In any event, even assuming arguendo that the First Circuit were to follow the
lead of theNewton court, thiscase would not qudify asoneinwhich such discussonisrequired. Asnoted
above, the Record contains reliable medica evidence from an examining physician finding the plaintiff free
from regtriction save possible fatigue were he to undertake work requiring heavy exertion.

That said, | findno error inthe adminigtrative law judge’ shandling of the opinionsof Drs. Hill, Kigh,
Sutherland and Myers. In each case, he did what he was obliged to do: i.e., take them into consideration
and articulate good reasons for the weight accorded to each. To the extent he omitted to discuss any
particular opinion, | find the error to have been harmless®

Dr. Hill: The Record reveasthat for aperiod of approximately ten years (from at least November
1986 until July 1996) Dr. Hill treated and followed the plaintiff for amaignant metastatic meanomaof a
type that is dmogt uniformly fata but from which the plantiff made an extraordinary recovery, with the
disease going into remission in approximately 1988. See, e.g., Record at 148-49, 174-175, 293.’

The Record containsaletter dated March 7, 1994 inwhich Dr. Hill stated thet dthough the plaintiff
had been without evidence of medanoma since 1988, “[h|e has, however, had ongoing symptoms of easy
fatiguability and centrd chest pain when deep breathing or lifting.” 1d. a 174. Dr. Hill went on:

He fedsthat these symptoms limit his ability to work and that he is fearful of any

Stuation which will lead to severe fatigue because he is concerned that this might lead to
recurrence of his disease.

® Tellingly, while not directly addressing thisissue, the First Circuit has upheld rejection of treating-physician opinionson
the basis of consideration of select section 404.1527(d) factors. See, e.g., Moralesv. Commissioner of Soc. Sec., 2Fed.
Appx. 34, 36 (1st Cir. 2001) (administrative law judge supportably rejected treating-physician RFC assessments on basis
they were not corroborated by clinical studies or findings and were refuted by rest of record evidence); Keating v.

Secretary of Health & Human Servs., 848 F.2d 271, 276 (1<t Cir. 1988) (“A treating physician’s conclusions regarding total

disability may be rejected by the Secretary especially when, as here, contradictory medical advisor evidence appearsin
the record.”).

® The plaintiff acknowledges that Dr. Graf, who examined him once for purposes of this case, see Record at 342-44, does
not qualify as a“treating physician,” see Statement of Errorsat 9.

" Dr. Hill retired in March 1997. See Record at 293.

11



| tend to believe these concerns and fed that heis not completely rehabilitated. |
think that he needsjob retraining or thelike prior to discontinuance of hisdisability checks.

Id. In addition, Dr. Hill's progress notes contain his arguable “opinion” that, following the plantiff's
complete remission, he had “been disabled from chest pain and shortness of breeth. 1t has not improved
over the past year and he says it makes him redly get quite winded at the end of two flights of gars. He
a0 has pain on every breath which he describes as being deep insde the center of hischest.” 1d. at 177
(progress note of November 24, 1993). However, in the same note, Dr. Hill remarked: “I1t would be
interesting to get some pulmonary function sudiesto seeif thisshortness of breeth isof pulmonary origin or
whether there is any objective evidence for it. Cardiogram might be useful as well as a CT scan of the
chest.” 1d.

The adminigrative law judge gave due consderation to the opinions of Dr. Hill, supportably finding,
inter alia, that (i) Dr. Hill implied that the plaintiff physcaly was ableto work, seeid. at 19, and (ii) to the
extent that Dr. Hill opined that the fatigue and shortness- of- breath symptoms restricted the plaintiff’ swork
capacity, the etiology of those conditions has not been established, seeid. at 19, 25, 177, 341.

Dr. Kish: The plaintiff testified that heinjured his neck when he“wedged” it whilewedinginatight
spot at the Portsmouth Nava Shipyard in 1978, that over time his neck problems had gotten considerably
more severe and that, through the date of hearing, he continued to receiveworkers: compensation benefits
gemming from that injury. See id. at 45-46. Inasmuch as gppears from the one page of Dr. Kish's
progress notesthat are of record, Dr. Kish assessed the plaintiff’ sneck condition annually from at least May
1991 through April 1994. Seeid. at 173. Dr. Kish subsequently retired from clinica practice, whereupon

Dr. Sutherland took over care of the plaintiff’sneck. Seeid. at 357.

12



In his progress note of April 17, 1994 Dr. Kish Stated, in relevant part: “ Any type of activity other
than sedentary bothers him, particularly overhead work, reaching, pulling and working in cramped spaces.
His exam remains essentidly aswas determined last year. He remainstotaly disabled asaresult of this”
Id. at 173. Again, the adminigrative law judge gave due condderation to this opinion, according it little
weight for severd compelling reasons, including thet (i) the opinion of totd disability was not supported by
Dr. Kigh' sown examinations, which revedled no dnormdlity other than areduced range of neck maotion, (ii)
Dr. Kish inconagently indicated that the plaintiff was capable of sedentary work, and (iii) Dr. Kish's
datement concerning limitations on overhead work appeared to be based on the plaintiff’s subjective
complaints rather than objective observation. Seeid. at 19-20, 29, 173.2

Dr. Sutherland: The Record containsfour progress notes of Dr. Sutherland assessing the plaintiff’s
neck condition from March 17, 1997 through March 24, 1999 aswell asaletter dated February 9, 2000
opining on the disabling nature of that condition. Seeid. at 356-62. Criticaly, Dr. Sutherland’ s opinion
letter postdated the administrative law judge’ s October 28, 1999 decison. 1pso facto, theadminidrative
law judge cannot be said to have erred in giving it short shrift. See, e.g., Millsv. Apfel, 244 F.3d 1, 4 (1st
Cir. 2001) (“To weigh the new evidence as if it were before the ALJ would be, as one court farly
observed, avery peculiar enterprise, and (to us) onethat distortsandysis. The ALJcan hardly be expected
to evauate or account for the evidence that he never saw.”) (citation and interna quotation marks omitted)
(emphasisin origind). Nor does the plaintiff argue that (i) the evidenceis materia and thereisgood cause

for itstardiness, or (ii) the Appeals Council was egregioudy mistaken initsbasesfor denying review despite

8 The plaintiff contends that the administrative law judge “ acknowledged that the greatest level of work capacity possibly
consistent with the reports from the long time treating physician, Dr. Kish, was sedentary work.” Statement of Errors at
10. The administrative law judge did not express any agreement with thislimitation; rather, he highlighted it for purposes
of underscoring itsinconsistency with Dr. Kish’s further opinion that the plaintiff wastotally disabled. SeeRecordat 19-
(continued on next page)
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the proffer of that new evidence. See generally Statement of Errors. Hence, that evidence is not
coghizable for purposes of this apped. See, e.g., Mills, 244 F.3d at 5-6.°

Dr. Sutherland’ s progress notes, which were made avail able to the adminigtrative law judge, do not
contain opinions as to the plaintiff’s RFC or disability. See Record at 356-60. They do record Dr.
Sutherland’ simpression on examination of reduced neck mohility, chronic neck painand dinicd evidenceof
“some mild disc bulging & the 3-4, 4-5and 5-6 levels’ aswdl as“some mild right foramind encgisa the
3-4 levd, due to some osteophyte formation.” Id. at 356-57. Thesefindingswereduly considered by the
adminidrative law judge, who credited that the plaintiff suffered from an objectively verifiable reck
condition, seeid. at 20 & Finding 3 a 30, but (as discussed bel ow) made supportabl e findings concerning
his degree of pain and functiond limitation Dr. Myers: The Record reveds that Dr. Myers, a
physatrigt, saw the plaintiff on referrd from Dr. Sutherland on two occasionsin 1998. Seeid. at 345-50.
Counsd for the commissioner podted a ora argument that such ardationship is too scanty to quaify a
doctor as a “tregting physcian” and, in any event, lessens the weight to which the doctor’s opinion is
entitied. Even assuming arguendo that Dr. Myerswasatreating physcian, | find no reversbleerror inthe
handling of thisevidence. On thetwo occasonsonwhich Dr. Myers saw the plaintiff, he completed aNew
Hampshire Workers Compensation Medicd Form. Seeid. at 345-50. Under the heading “ Employee
Work Capahility,” theform posesthe basic question whether aworkers' compensation recipient can ather
continue working or return to work. Seeid. If arecipient can do ether of thosethings, the form then

queries whether he or sheisabletowork full duty or with modifications, whichareto belisted. Seeid. On

20.

° At oral argument, counsel for the plaintiff suggested that pursuant to Mills, aclaimant need only show that the Appesls
Council expressly considered late evidence and determined that it did not change the underlying findings. Thisistoo
generous areading of Mills, which held that “an Appeals Council refusal to review the ALJ may be reviewable where it
(continued on next page)
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both occasions, Dr. Myers checked abox indicating, without explication, thet the plaintiff could not returnto
work. Seeid.

In addition to filling in the plaintiff’s workers compensation forms, Dr. Myers touched on the
subject of the plantiff’s functiond cgpacity in a progress note dated August 19, 1998 in which he noted
under the heading “Socid Higtory”: “Functiondly, [the plaintiff] does light jobs around the home and light
activities but nothing heavy.” Id. a 348. He recommended that the plaintiff “continue avoiding overhead
activitiesand gtatic neck posturesespecidly inextenson.” 1d. at 349. The Record aso containsanopinion
letter from Dr. Myers dated November 15, 1999, see id. at 363; however, this |etter, like that of Dr.
Sutherland, postdated the administrative law judge's decison, and the plantiff articulates no persuasive
reason why it should be cognizable on this gpped.

The adminigrative law judge omits any mention of Dr. Myers opinion as expressed on the
workers compensation forms. See Record at 16-32. Nonethel ess, even assuming ar guendo that thiswas
error, | consder it harmless. Fromal that appears, theworkers compensation form querieswhether the
plantiff is capable of returning to work a the Portsmouth Nava Shipyard — not whether he is capable of
returning to any sort of work. See Record at 346, 350. In any event, as discussed below, the test of
eigibility for New Hampshire workers compensation benefits differs sgnificantly enough from thet for
digibility for Socid Security disgbility benefits that aphysician’ sopinion given for workers' compensation
purposes properly could begivenlittleto noweight. See, e.g., Robinson v. Apfel, No. 97 Civ. 5495(DC),

1998 WL 329273, at *4 n.1 (S.D.N.Y. June 22, 1998) (“[ T]he ALJ properly refused to give controlling

gives an egregiously mistaken ground for thisaction.” Mills, 244 F.3d a 5.
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weight to Dr. Tambakis s opinion that plaintiff was disabled, for that opinion was given in the context of
plantiff’ s worker’' s compensation clam, which involved awholly different satutory test.”).

The adminigrative law judge duly congdered Dr. Myers further opinion that the plaintiff hed
difficulty with overhead work, supportably rgecting it on the basis, inter alia, of itsinconsstency with Dr.
Doane sfindings on examination. Seeid. at 29.

Accordingly, thereisno reversble error in the adminidrativelaw judge strestment of the cognizable
opinions of Drs. Hill, Kish, Sutherland and Myers™°

D. Development of Record

The plantiff next complains that the adminidrative law judge faled to develop the record
adequatdly, neglecting to seek necessary dlarification from histreating physicians pursuant to 20 CF.R. 8
404.1512(e) and Sociad Security Rulings 96-2p and 96-5p. See Statement of Errors at 15-16. He
observes that “[w]hile direct statements of disability by the physicians are ‘on issues reserved to the
Commissioner’ and thus not specificdly binding, the ALJmay not ignore such opinions,” contending that
inasmuch as the adminidrative law judge “obvioudy did not understand why the treating physicians dl
concluded that [he] was totaly disabled[,]” he was required to recontact them for clarification. 1d. at 16.

Section 404.1512 provides, in relevant part:

() Recontacting medical sources. When the evidence we receive from your
treeting physician or psychologist or other medica sourceisinadequatefor usto determine

whether you are disabled, we will need additiona information to reach adeterminationor a

decison. To obtain the information, we will take the following actions.

(1) Wewill firgt recontact your tregting physician or psychologist or other medica
source to determine whether the additiona information we need is reedily available. We

% The Record reveal s that the plaintiff also saw James H. Gilroy, M.D., on July 26, 1999. See Record at 340-41. Counsd
for the plaintiff acknowledged at oral argument that Dr. Gilroy does not qualify asatreating physician. Inany event, Dr.
Gilroy offered no opinion on the subjects of RFC or disability. See Record at 340-41.
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will seek additiond evidence or darification from your medicd source when the report
fromyour medica source containsaconflict or ambiguity that must be resolved, thereport
doesnot contain all the necessary information, or doesnot appear to be based on medicaly
acceptable clinica and laboratory diagnogtic techniques. We may do this by requesting
copiesof your medical source' srecords, anew report, or amore detailed report from your
medica source, including your tregting source, or by telephoning your medica source. In
every ingance where medica evidenceisobtained over the telephone, the telephone report
will be sent to the source for review, signature and return.

(2) We may not seek additiona evidence or clarification from amedica source
when we know from past experience that the source either cannot or will not provide the

necessary findings.

(f) Need for consultative examination. If theinformation we needisnot readily
available from the records of your medica treatment source, or we are unable to seek
clarification from your medical source, we will ask you to atend one or more consultative
examinationsat our expense. . .. . Generdly, wewill not request aconsultativeexaminaion
until we have made every reasonable effort to obtain evidence from your own medica
sources. However, in some instances, such as when a source is known to be unable to
provide certain tests or procedures or isknown to be nonproductive or uncooperative, we
may order a consultative examination while awaiting receipt of medical source evidence.
We will not evauate this evidence until we have made every reasonable effort to obtain
evidence from your medica sources.

20 C.F.R. 88 404.1512(e)-(f).
Also of relevanceis 20 C.F.R. § 404.1527(c)(3), which providesin its entirety:

If the evidence is congstent but we do not have sufficient evidence to decide
whether you are disabled, or if after weighing the evidence we decide we cannot reach a
conclusion about whether you are disabled, wewill try to obtain additiona evidence under
the provisions of 8§ 404.1512 and 404.1519 through 404.1519h. We will request
additiond exigting records, recontact your treating sourcesor any other examining sources,
ask you to undergo a consultative examination at our expense, or ask you or others for
more information. We will consder any additiona evidence we receive together with the
evidence we dready have.

Id. 8 404.1527(c)(3).
SSR 96-5p in effect glosses these regulations in the context of opinions reserved to the

commissioner (e.g., regarding disability and RFC), providing in relevant part:
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Because treeting source evidence (including opinion evidence) isimportant, if the evidence

does not support atreating source s opinion on any issue reserved to the Commissioner

and the adjudicator cannot ascertain the basis of the opinion from the case record, the

adjudicator must make* every reasonable effort” to recontact the sourcefor clarification of

the reasons for the opinion.

SSR 96-5p, at 127.1*

Importantly, SSR 96-5p contempl ates aneed for clarification not only when the evidence does not
support the treating source’ s opinion on an issue reserved to the commissioner but aso when, in addition,
the adjudicator cannot ascertain the basis of the opinion from the case record. Seeid.; seealso, e.g.,
Algiandrov. Barnhart, 291 F. Supp.2d 497,512 (S.D. Tex. 2003) (“ SSR 96-5p doesnot say that ALJs
must recontact a treating physician whenever the record as awhole (or atreating physician's particular
contribution to the record) fails to support his opinions. To the contrary, SSR 96-5p requires recontact
solely when both (a) the record failsto support atreating source' s opinion, and (b) the basis of the treeting
source' s opinion is unascertainable from the record. The ALJ does not express confusion regarding the
basisof Dr. Igoa sopinion; instead, she concludesthat the purported basisfor hisopinion doesnot lend any
support to said opinion. Thisdigtinction is dispostive].]”) (citation omitted).

Although the plaintiff posits that the adminidtrative law judge “obvioudy” did not understand the
basis for any of the treating-physician opinions, | find that he betrayed such confusion with respect to the
opinionsof only onetreating physician, Dr. Kish. See Record at 19-20 (noting that Dr. Kish “provided no

explanation why the clamant wastotaly disabled if hewas not bothered by sedentary activity. Further, Dr.

Kish did not make any consstent diagnosis.”).

" While the plaintiff also cites Ruling 96-2p, it pertains to treating physicians’ medical opinions, i.e., opinions on the
nature and severity of an individual’simpairments. See Social Security Ruling 96-2p, reprinted in West's Social Security
Reporting Service Rulings 1983-1991 (Supp. 2003) (“SSR 96-2p”), at 112, 114. | construe the plaintiff’ s point of error to
implicate SSR 96-5p, concerning the treatment of opinions on issues reserved to the commissioner, such asdisability and
(continued on next page)
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Therebeing no indication that the administrativelaw judge made any attempt to contact Dr. Kish for
clarification, the question arises whether the omisson was reversible error. | conclude that on the facts of
this case it was not. SSR 96-5p should be construed in conjunction with 20 C.F.R. 88 404.1512(e)-(f)
and 404.1527(c)(3), which address the need to recontact atreating physician and are among theregulaions
cited asauthority for that particular ruling. See SSR 96-5p, at 122. Asathreshold matter, these reguldions
impose aduty to recontact atreating physcian only when the record isinadeguate to make adetermination
of disability. See 20 C.F.R. 88 404.1512(e), 404.1527(c)(3); seealso, e.g., Gallegosv. Barnhart, 80
Fed. Appx. 10, 12 (9th Cir. 2003) (“[ T]he ALJdid not have an obligation to seek clarification from Dr. Ho
regarding possbleincong stenciesin hisreport because there was sufficient evidencein therecord to makea
determination regarding disability.”); Whitev. Massanari, 271 F.3d 1256, 1261 (10th Cir. 2001) (“Itisthe
inadequecy of the record, rather than the rgection of the treating physician’ s opinion, that triggersthe duty
to recontact that physician. We believe there was an adequate record by which the ALJ could decidethis
difficult case. He had before him not only Dr. Fanning' s records but also the records of Ms. White sprior
physician, as wdl as those of the consulting physicians.”) (citation omitted).

What is more, even when a duty to seek darification arises, sections 404.1512(e)-(f) and
404.1527(c)(3) contemplate that it may be satisfied not only (preferably) by recontacting the treating
physician but dso (dternaively) by obtaining a consultative examination a the commissoner’ s expense.
See 20 C.F.R. 88 404.1512(e)-(f), 404.1527(c)(3); see also, e.g., Knox v. Barnhart, 60 Fed. Appx.
374, 377 (3d Cir. 2003) (“ Theregulations provide that if the Commissioner finds the evidence provided by

the clamant to be inadequate in determining whether the claimant is disabled, the Commissoner can take a

RFC. See Statement of Errorsat 15-16.
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variety of seps to augment the medicd evidence, induding affirmetively seeking clarification from the
treating physician, and/or caling another expert.”) (citations omitted).*

Inasmuch as, inthiscase, (i) the plaintiff submitted evidence from multipletreating physciansaswell
as an examining physcan, Dr. Grdf, (ii) Dr. Kish had retired, (iii) the plantiff was examined at the
commissioner’ sexpense by Dr. Doane, and (iv) the adminigtrative law judge sfindingsregarding RFC were
supported by substantia evidence, | find that the record was adequately developed to permit areasoned
decison regarding disability. Thus, no reversible error was committed in the failure to recontact Dr. Kish
for clarification of ambiguous or seemingly basdess disability opinions.

E. Workers Compensation Finding

In hisfourth point of error, the plaintiff assertsthat the adminigtrative law judge erred inignoring his
evidence that he had been deemed digible for, and continued to receive, workers compensation benefits
gemming from aneck injury suffered at Portsmouth Nava Shipyardin 1978. See Statement of Errorsat 17,
Record at 45-46. He podits that it was reversible error not to have at least considered that evidence,
relying on a line of cases finding Veterans Adminigration dissbility determinations entitled to varying
amounts of weight in the context of Socid Security disability adjudications. See Statement of Errorsat 17,
see also, e.g., McCartey v. Massanari, 298 F.3d 1072, 1075 (9th Cir. 2002) (“The issue of the
evidentiary sgnificance of aVA disahility rating isametter of first impressonin thiscircuit. However, the

nine circuits that have consdered thisissue agree that aV A disahility rating isentitled to evidentiary weght

2| take comfort that, in an opinion not published in official reporters, the First Circuit reached asimilar conclusion. See
Shaw v. Secretary of Health & Human Servs., No. 93-2173, 1994 WL 251000, &t *5 (1t Cir. 1994) (finding no prejudicein
administrative law judge’s failure to recontact treating physician in circumstances in which there was a consultative
examination, the administrative law judge apparently saw no need for further evidence from the treating doctor and the
claimant was well-represented and herself indicated no desire to offer additional evidence; noting, “Wherethe evidenceis
inconsistent or insufficient to enable the ALJ [to] make adecision, the ALJ may recontact medical sources, request that
(continued on next page)
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in a Socid Security hearing.”); Pinkhamv. Barnhart, No. 03-116-B-W, 2004 WL 413306, at *4 (D.
Me. Mar. 3, 2004) (rec. dec., aff'd Apr. 5, 2004) (failure to accord some weight to Veterans
Adminigration determination of disability required remand).

The Veerans Adminidration line of casesisdiginguishable. The Record in this caseisdevoid of
any detail concerning theprocess by which the plaintiff was adjudicated eigiblefor workers compensation;
however, my research revedsthat aworker injured in New Hampshire may qualify for continuing workers
compensation benefitsevenif he or sheiscapable of performing other work. See, e.g., Inre Jackson, 698
A.2d 1, 2 (N.H. 1997) (*Our test for determining digibility for workers compensation benefitsiswhether
the clamant is now able to earn, in suitable work under norma employment conditions, as much ashe or
sheearned a@ thetime of theinjury. The board erred asamatter of law inlimiting itsandyssto theissue of
the claimant’ swork capacity; while relevant, the fact that the claimant may now be capable of performing
some type of work is not dispostive of his claim that he remains unable to earn as much ashe did prior to
hisinjury.”) (citations ad internd punctuation omitted).

Thus, | find (as have other courts confronted with thisissue) that evidence of digibility for workers
compensation benefitsisof littleto no probativevaueinthiscontext. See, e.g., Yost v. Barnhart, 79 Fed.
Appx. 553, 556 (4th Cir. 2003) (“Yost dso contends that the disability award from the West Virginia
Workers Compensation Appedls Board . . . should be consdered in assessing his credibility. The
gandards for finding a clamant disabled under West Virginialaw and under the Socid Security Act are
entirely different. Thus, astate award of benefits does not bind usin establishing proof of disability for DIB

purposes.”); Diaz v. Chater, 55 F.3d 300, 309 (7th Cir. 1995) (“The ALJ could conclude that the state

the claimant undergo a consultative examination or produce additional information.”).
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court’s presumptive determination of Mr. Diaz' s entitlement to State workers compensation is entitled to
little weight because it involved an entirely different inquiry from a determination of ‘disgbility’ within the
meaning of the Socid Security Act.”); Coria v. Heckler, 750 F.2d 245, 247 (3d Cir. 1984) (“The ALJ
correctly noted that there are different statutory tests for disability under workers' compensation Statutes
and under the Socid Security Act. For example, Socid Security disability insuranceisavailable only where
the disability could be expected ether to lead to desth or last for more than twelve months, and preventsthe
ability to engagein any subgtantia gainful activity. Incontrast, under [New Jersey] workers compensation
even temporary and partid disability are compensated. . . . Thus, we believe the ALJ could reasonably
disregard so much of the physicians reports as set forth their conclusions as to Corid's disability for
workers' compensation purposes.”) (citationsomitted). To the extent theadminigtrativelaw judgeerredin
faling even to discuss this evidence, the error accordingly was harmless.
F. Pain Determination

In hisfind statement of error, the plaintiff assertsthat the administrative law judge falled to evduate
his subjective complaints of pain in accordance with the so-caled Avery factors as set forth in Avery v.
Secretary of Health & Human Servs, 797 F.2d 19, 21 (1st Cir. 1986), and restated in 20 C.F.R. 8§
404.1529(c) and Socid Security Ruling 96-7p. See Statement of Errors at 17-19. Thisplant aganis
without merit.

Avery ingructs that an adjudicator “be aware that symptoms, such as pain, can result in greater
severity of imparment than may be clearly demondrated by the objective physicd manifestations of a
disorder.” Avery, 797 F.2d a 23 (citation and interna quotation marks omitted). “ Thus, beforeacomplete

evauation of thisindividud’s RFC can be made, a full description of the individua’s prior work record,
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daly activities and any additiona statements from the clamant, his or her tresting physician or other third
party relative to the aleged pain must be consdered.” Id. (citation and internd quotation marks omitted).
Ruling 96- 7p, promul gated subsequent to Avery, describes evidencerdevant to evauation of pain
and other claimed symptons asinduding:
1. Theindividud’s daily activities,

2. Thelocation, duration, frequency, and intengty of theindividud’ s pain or other
symptoms,

3. Factorsthat precipitate and aggravate the symptoms,

4. Thetype, dosage, effectiveness, and Sde effects of any medication theindividud
takes or has taken to dleviate pain or other symptoms,

5. Treatment, other than medication, the individud receives or has received for
relief of pain or other symptoms,

6. Any measures other than trestment the individua uses or has used to relieve
pain or other symptoms (e.g., lying flat on his or her back, standing for 15 to 20 minutes
every hour, or deeping on a board); and

7. Any other factors concerning the individud’s functiona limitations and
restrictions due to pain or other symptoms.

Socid Security Ruling 96-7p, reprinted in West' s Social Security Reporting Service Rulings1983-1991
(Supp. 2003) (“SSR 96-7p”), at 135. After obtaining such information the administrative law judge must
make a credibility finding regarding the clamed pain or other symptons. See, eg., id. a 137 (“The
determination or decison must contain specific reasons for the finding on credibility, supported by the
evidence in the case record, and must be sufficiently specific to make clear to the individud and to any
subsequent reviewersthe weight the adjudicator gaveto theindividud’ s satements and the reasonsfor that

weight.”). Onreview, the supportability of thisdetermination isassessed onthesame basisasarecredibility
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determinations in generd — i.e., “entitled to deference, especialy when supported by specific findings.”
Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192, 195 (1st Cir. 1987).

The plaintiff complains, in particular, that the administrative law judge mishandled his complaints of
neck painin view of the objective evidence of the existence of aneck condition and histreating physcians
opinion that this condition aone was disabling. See Statement of Errors & 19. To the contrary, the
adminigrative law judge supportably discredited the plaintiff’ s subjective complaints of neck pain on the
bass of savera Avery factors, including:

1 That the plaintiff himself on some occas ons omitted even to mention hisneck pain whenre-
goplying for SSD benefits. See Record at 27, 267, 319-20.

2. That snce 1995 the plaintiff had engaged in activities that were incongstent with his
complaints of disabling pain and restriction of movement, induding (i) awork attempt in April and May
1996 that entailed forty hours aweek of maintenance work and (i) gardening, archery, weight lifting, light
carpentry, cooking and deaning. Seeid. at 27-28, 60, 77-78, 189, 208-09."

Accordingly, | find no bassfor disurbing theadminigtrative law judge s pan/credibility assessment.

[1. Conclusion

For the foregoing reasons, | recommend that the decision of the commissioner beAFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for

B The plaintiff observesthat aclaimant’ s ability to do light housework, take short walks, shop and do other sporadic and
transitory activities does not translate into an ability to perform sustained gainful employment. See Saement of Errorsat
9; see also, e.g., Rohrberg v. Apfel, 26 F. Supp.2d 303, 310 (D. Mass. 1998). Bethat asit may, the administrative law judge
supportably found the plaintiff’s activitiesinconsistent with his complaints of disabling pain and restriction of motion.
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which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 7th day of May, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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